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DISPOSITION: AFFIRMED.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant bidder sought
review of the judgment of the United States District
Court for the District of Maryland granting appellee
Environmental Protection Agency's (EPA) motion for
summary judgment.

OVERVIEW: The bidder brought suit against the EPA
after it failed to win a contract for administrative and
technical support services for its Officer of Solid Waste
and Emergency Response. The bidder alleged that the
EPA violated the procurement laws, 41 U.S.C.S. § 254b,

and the terms of its own solicitation. The bidder was one
of three firms selected to submit best and final offers and
to respond to interrogatories regarding potential
weaknesses. Although the bidder submitted the lowest
final cost proposal, it received the lowest technical rating.
The district court found that the EPA had not capriciously
awarded the contract and that its decision was reasonable.
On appeal, the court affirmed the judgment of the district
court. The court held that it found no error in the
judgment of the court below. The court held that
decisions on cost realism fell squarely within the
contracting officer's expertise.

OUTCOME: The court affirmed the judgment of the
district court in favor of the EPA.

LexisNexis(R) Headnotes

Administrative Law > Judicial Review > Standards of
Review > Abuse of Discretion
Administrative Law > Judicial Review > Standards of
Review > Arbitrary & Capricious Review
[HN1] When reviewing contract awards, courts may set
aside the awards only if they are arbitrary, capricious, an
abuse of discretion or otherwise not in accordance with
law. 5 U.S.C.S. § 706(2)(A).
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OPINION

PER CURIAM:

This appeal arises out of an agency contract award
decision. The Environmental Protection Agency (the
"EPA") solicited a contract for administrative and
technical support services for its Office of Solid Waste
and Emergency Response [*2] ("OSWER"). The EPA
awarded the contract to PRC Environmental
Management, Inc. ("PRC"). Alleging the EPA violated
the procurement laws, 41 U.S.C. § 253b and the terms of
its own solicitation, Technology & Management
Services, Inc. ("TMS")--an unsuccessful bidder for the
contract--brought suit in district court against the EPA
and PRC seeking to void the contract awarded to PRC.
The district court granted the EPA (and PRC as
intervenor) summary judgment because a rational basis
existed for the EPA's decision to award PRC the contract.
TMS appeals the district court's decision and order.
Finding no error in the judgment of the court below, we
affirm.

In February 1994, the EPA solicited contract bids for
administrative and technical support services bids for its
OSWER office. The contract bid invited persons to
provide administrative and technical support services,
and to design, develop and deliver technical and program
training and other transfer activities involved in the
national and international dissemination of technical and
technology-based information. The bid invitation
indicated the Government would evaluate 1) the technical

quality, 2) other factors and 3) the overall cost [*3] of
each offer. It emphasized, however, that technical quality
was paramount to cost or price.

By July, the EPA selected three firms, including
TMS, to submit Best and Final Offers ("BAFOs") and
respond to interrogatories regarding potential weaknesses
in their original proposals. TMS submitted its BAFO and
responses to the interrogatories accordingly. Although
TMS submitted the lowest BAFO cost proposal of any of
the competing firms ($ 12,700,985), the EPA assigned it
the lowest technical rating. Considering its poor technical
rating, the EPA concluded that TMS' costs were
unrealistic and its overall proposal reflected a lack of
experience in the OSWER program. Furthermore, the
Contracting Officer reasoned that TMS' costs were
approximately $ 2.3 million below the independent
government cost estimate (ICGE) of $ 15 million, which
was based on historical actual costs incurred on a
previous contract for the same type of services.
Reasoning that PRC, the incumbent contractor, offered
the best value to the EPA based on its proposed cost and
technical experience, the EPA awarded PRC the contract
in December 1994 for $ 14,563,288.

After filing a protest with the EPA and being denied
reconsideration, [*4] TMS filed suit in district court on
April 7, 1994. Its complaint alleged inter alia that the
EPA violated the procurement laws and the terms of its
own solicitation for two reasons. First, TMS maintained
the contracting officer's statement during TMS'
post-award debriefing that "the cost of TMS' proposal
was not considered because the technical aspects of the
proposal were paramount[]" contradicted the invitation
bid. And second, TMS argued that because the EPA
failed to conduct a cost realism study as mandated by P 4
of the invitation bid, the EPA violated the terms of its
own solicitation. Thus, TMS argues that the EPA erred
by not considering TMS' cost proposal when making the
award decision.

Following the principle that [HN1] when reviewing
contract awards, courts may set aside the awards only if
they are arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with law, 5 U.S.C. §
706(2)(A), the district court reviewed the reasonableness
of the EPA granting PRC the contract. Noting that
decisions on cost realism fall squarely within the
contracting officer's expertise, the district court found
that the EPA had not capriciously awarded the contract to
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PRC [*5] and that the EPA's decision was reasonable.
The district court found that the contracting officer did
consider TMS' cost but deemed it unrealistic due to it
being significantly lower than the IGCE. Thus, the
district court granted summary judgment to the EPA
because no issues of material fact existed as to the
propriety of the EPA's decision making process in
granting the award.

After carefully reviewing the record, reading the
briefs, hearing oral argument, and giving full
consideration to the parties' contentions, we affirm the
judgment below of the district court.

AFFIRMED
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